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Facts

1.

A motion of no confidence in D, a Union Deputy Rdest, was proposed by Jon Matthews, the
Deputy President (Finance and Services) and selutto Collins, the President on thd"11
January 2007. The President was concerned thatdkien, the procedure in relation to it and
various comments in the media were unconstitutiongiave rise to liability for the Union.

In light of the upcoming meeting of the Union Coilien the 22° January 2007, a meeting of
the Union Court was convened swiftly on th&'Jnuary which (in a determination the next
day) suspended the motion prior to a final decisiothe numerous issues raised. This meeting
also decided that the motion had been properlyqeep and seconded and the correct notice
given to D.

The earlier meeting of the Court severed the nssine of the constitutionality and legality of
the motion and sent it to a new panel, that isig 8s.

| set out ten issues distilled from the requestdeniay the President and D which were
considered in turn.

Graeme Wise, the NUS London Political Developmedtisor and Laura Welsh, the NUS
London Regional Organiser attended, and the paaaraatly indebted to them for their
assistance with many of the issues argued befoféé President, Deputy President (Finance
and Services) and D also attended and were alychedpful.

Staff-student protocol

6.

To what extent, if any, would the staff-studenttpoml apply to the conduct of a Deputy
President? If a Deputy President (or for that mattey other elected officer holding sabbatical
office) is employed by the Union, does that maka br her “staff’ within the definition of the
protocol?

The staff-student protocol is referred to in satti6.2 of the constitution, stating:

“The Council shall establish by Regulation a Staffeféint Protocol setting out the divisions of
responsibilities between the staff and electedeffi, to promote the democratic structure of the
Union and its integrity as an employer. It shallregponsibility of the President to clarify and
enforce this protocol, unless the Court is meefimgvhich case it is the responsibility of its chair
to do so.”

The protocol itself is set out in Annexe G of thembrandum of Understanding, which is a
regulation of the Union. The title says:

“STAFF/STUDENT PROTOCOL
(The Relationship of the Elected Officers of ICU,@smmittees and its Permanent Staff)



9. The distinction made between “staff” and “permarstaff’, and the “elected officers” persists
in each reference in the protocol. There is no tithdt an elected officer, such as D, does not
count as “staff” under the protocol, despite thet fhat he or she may be employed by the
Union. The procedure under which D falls to be tiedh is thus that for any other officer.

10. The President raised the issue, presumably foress@mdnterest, of whether he was entitled to
dismiss an elected officer merely according togtacedure for Union staff. One may turn to
the various provisions, including the Presidend'sponsibility for “the appointment and
management of Union staff’ (constitution 16.1) affihg and discipline issues” (regulation
1.16.viii), and for “the efficient organisation aadministration of the Union” (regulation
1.16.iii).

11. The constitution provides in section 17.1.1 that

“Misconduct, negligence or failure to maintain twnfidence of the Council by Officers of the
Union ... may be dealt with by the Council or its coittees under Regulations; this may include
censure or dismissal.”

12. Regulation 5 provides that “Officers and represiveia may only be censured or dismissed
under the terms of this regulation” (regulation)m8d “The Sabbatical Officers and Felix
Editor may only by censured or dismissed by thercol

13. This means that any purported dismissal by theiddes(or anyone else acting alone) of an
elected officer or representative would certairdyumconstitutional. Given that D’s contract in
paragraph 6 also provides that “employment withUhén may be terminated ... under the
provision in the Unionsgc] Constitution...”, breaching the constitution coalido be construed
as a breach of contract.

Is D an officer or employee, according to employmenaw?

14. There is a distinction in law between someone Ingl@in “office” and an employee. The old
distinction existed between a “master and servléitionship, (where the “servant” had
relatively few rights based only upon the contraith his employer), and the holding of office,
for which public policy required some protectionrfr improper pressures. When employees
gained the right under the Industrial Relations 2&T1 not to be unfairly dismissed, the tenor
of the debate changed, and status as an emplopésrienl greater protection. In many
circumstances currently it grants more rights thiaen to those holding office.

15. Inthis case D may gain certain rights as a reflieing treated as an employee. The question
of whether D is an employee or not is a matteawf &nd the courts are entitled to hold that he
or she is, irrespective of any position the Uniaruld argue upon the matter.

16. Itis an uncontroversial statement that D is aiteff It is stated as such in a number of places in
the constitution and regulations, notably in settol of the constitution and regulation 1.1.5.
Union Deputy Presidents are known collectively with President as “sabbatical officers”. The
definition in law of “office” being a subsistingepmanent, substantive position independent of
the person holding it would appear to reinforce thew.

17. However, status as an officer and an employeetisnnitually exclusive — one can be both. Sub-
section 230(1) of the Employment Rights Act 199&lkdhat

“...’employee’ means an individual who has entered r works under ... a contract of
employment.”

18. The then President, Permanent Secretary (now Us@reral Manager) and Senior Treasurer
signed an “Imperial College Union Sabbatical Offi¢eContract” with D upon D taking office.
It mentions “employment” in paragraph 6, when pdivg for its potential early termination,
and provides a salary. The construction of thereahtalso provides for Union and D to be
mutually obliged to each other to work and prowigek (through the holding of office).

19. It appears quite clear that D is an employee ofthien.



Does D have the right, under employment law, not tbe unfairly dismissed?

20.

21.

22.

23.

Section 94 of the Employment Rights Act 1996, haldg “An employee has the right not to be
unfairly dismissed by his employer.” However, tisisn part disapplied by section 108, stating
“Section 94 does not apply to the dismissal of mpleyee unless he has been continuously
employed for a period of not less than one yeamgndith the effective date of termination.”

D has been in continuous employment for less tmenyear, and thus does not have the general
right not to be unfairly dismissed. There are exioggs to this one year rule, such as dismissal
or constructive dismissal due to less favouratdatiment of D, due to his or her sex, race,
religion, sexual orientation or age. Further exicers apply in cases where a person is
dismissed for exercising various statutory rightsne of these examples, thankfully, apply in
this case, which D confirmed to the panel at leastspect of less favourable treatment based
upon the various listed criteria.

It follows that D does not have a right not to Imdairly dismissed, as a matter of employment
law. There are however various principles of adstiative law and rights to a fair hearing
which would nevertheless apply, and as such anindi®n between the required procedure for
those with employment rights and those withoutegithe Union’s procedural requirements for
dismissing Union Officers, ought to be minor.

In particular, the statutory minimum 3 step dismiggocedures under the Employment Act
2002, along with the ACAS guidance which is taketo iaccount in determining whether a
dismissal is fair, does not apply in this case. ffinee stages are: firstly writing to an employee
notifying them of the allegations; secondly holdagheeting to discuss the allegations and
stating the decision; and thirdly, an appeal. Haavethis procedure is followed in any event by
Regulation 5, if one presumes a no confidence mdtas set out some allegations and can thus
be treated as the equivalent of the “letter” prongdadvance notice of the disciplinary issues.

Role of College staff policies

24.

25.

The College has a detailed policy for staff, andther in its statutes for academic staff.
However, setting aside any question of whethemapl@yee of the Union would therefore be an
employee of the College, the College Council, @gagning body, approved and must approve
further changes for Regulation 5, the Union’s dliBoary regulation. This puts it at the same
administrative status at least as the College ptity.

Therefore it seems clear that there was no intgtihds College to impose their standard staff
disciplinary procedure upon those employed by eitiholding Union office, instead
promulgating a different system to do so underith@®n’s constitution and regulations.

Fair hearings — natural justice and democracy

26.

27.

The Union must obey the rules of natural justicésradministrative procedures if one possible
end result is the disciplinary dismissal of oné®bfficers. This is a principle which should
apply to any person of any level of seniority witliie Union, disciplined by any level of
committee or person with the requisite authority.

In considering matters of fairness, there is aitenisetween the Union as a democracy and the
Union as an administrative entity which must be badeen to be fair.

Fair hearing — is any person barred from voting forprejudice?

28.

29.

Prejudice in this context means a person who haady decided an issue so firmly that he or
she is not capable of giving an issue a fair hgarin

Regulation 5 sets out a system whereby the Codrbifites a motion of no confidence, with the
proposer (regulation 4.65) and defendant (reguigid 7.2) to the motion being given

additional speaking rights. In addition regulat®f?.3 requires members of the Council to
have “due regard for the gravity of the motion"dahe classic regulation 4.97 enjoins members
to “think before voting” (not, incidentally, a ruimposed upon other committees.)



30.

Itis a common sense principle of natural justla members are able to hear the evidence and
listen to arguments properly before arriving ataision, one which is now determined by
secret ballot under recent constitutional revisidiembers of Council will, however, know D
and will have heard of how he or she has perforrand,some indeed will have a close working
relationship, as one would expect in any normallyctioning Union. Others may have no
personal connection with D, and base their votellyhupon the tenor of the debate.

May the proposer and defendant vote?

31.

32.

33.

34.

35.

Both the proposer and D are members of the Coandij by default, would be entitled to vote

in these proceedings. In other administrative glstry proceedings it would be regarded as a
gross breach of natural justice to permit the pros® (whose function it can be assumed the
motion’s proposer is undertaking) a right to votetioe outcome of his prosecution. The case of
a defendant voting similarly is more unusual.

The greatest objection to the fairness of eithemttoposer or D being permitted to vote can be
seen in contrasting the position with a Full Membfethe Union not on the Council proposing a
censure or no confidence motion, which they ar#éledtto do. Certainly not everyone who
could be subject to a disciplinary motion sits b@ €Council. Were twin motions of no
confidence to be presented in respect of one pensdhe Council and another not on the
Council (for example, a CSC chair and treasurbg) Qouncil member has a built in advantage.
This cannot be fair — the Council’'s purposes agjtheerning and mostly sovereign body of the
Union cannot also be implied to include the prestion of its own members’ careers in the
Union.

The second objection is the difficulty in acceptthgt a proposer or defendant would listen to
the evidence and arguments with the proper objectime would expect of the rest of the
Council: indeed it is more likely, if they are dgitheir respective jobs, for both to be preparing
rejoinders to the arguments against them. In aiguewsimilar motion in respect of a sabbatical
officer the proposer notoriously voted againstdvisy motion, as did some of the seconders.
However that instance had its own peculiarities wad under rather different procedural rules
from the current system.

The provision of secret ballots for voting on diditiary motions, and a small number of other
motions, means that members of the Council ar@oxtuntable to their various constituents for
the manner in which they vote. This is justifiedtba basis that disciplinary motions are votes
of conscience made after listening to evidenceaagdment, and ensuring it is difficult to apply
improper pressure to a decision best made judiiot®wever, the decrease in democratic
legitimacy of such votes makes it all the more intgat that they are conducted fairly.

| would have no difficulty in holding that neithdre proposer of nor defendant to a motion of
no confidence (or for that matter censure) ardledtto vote in the proceedings.

May seconders vote?

36.

37.

38.

To what extent does this principle apply to secosld he list of seconders to the motion is a
roll-call of some of the most senior non-sabbatoffiters in the Union, of whom 12 sit upon
the Council. It would not be too great a specutatmsuggest that the proposer, aware of the
democratic nature of the Union, would be keen tkg¢be support from a wide range of such
people as seconders. Such a course of action ot motion with greater democratic
legitimacy than some of the possible routes of asrdidence motion to the Council.

In considering the right of seconders to vote #hesion between a democracy and a fair hearing
becomes more acute. Removing the right of oveffiftheof the Council to vote upon a motion
by virtue of having earlier apparently supporte@ibugh Jon Matthews said, uncontradicted,
that some seconders wanted the subject debatedbeinon-committal about its outcome)
would appear to be a travesty of democracy. It didng saying that the more a motion was
supported by members in advance, the less sugmantlid be entitled to at a hearing and thus to
be passed.

One also has in mind, in considering the impos#iofinatural justice, section 22(1) of the
Education Act 1994, requires that:



39.

40.

41.

42.

43.

“...any students’ union for students ... operates iriraafad democratic manner...”

Seconders do not hold any procedural position ieflgges in the meeting at which a motion is
discussed to which they have put their names. Soamevehemently favour the motion, though
it seems unlikely that signing it beforehand womldke any difference to their views. Others, it
appears, merely want the motion discussed: thauighwiould suggest that they do not perhaps
overwhelmingly support D.

The authorities on administrative law and a fagrivgg hold a strict line upon any apparent
predetermination of the issues, and prior suppottié nature of a seconder to a motion would
in normal circumstances be likely to render thesgdalified from hearing the cause to which
they pledged their support. However, the distintioe can draw here is the statutory
requirement for the Union to be democratic — indéhedstatute mentioned above mentions both
the fairness and democracy which here seem to eppos

The requirement to be democratic means that thermiust be governed by its members, and
when necessary by those elected to represent thbebedy drawing most democratic
legitimacy being the Council. There is no concepd idemocracy of voters or interest groups
being prohibited from having their opinion expraesbecause they may previously have formed
a view about something, however firmly. This appke much to the value such groups place
upon continuation in office of members of the goweent as upon the value of its proposed
policies.

In considering the interests of democracy and éaishthe balance falls differently for seconders
compared with the proposer. | would hold that theosiders are entitled to vote in the
proceedings, though they must be enjoined to $&¢ afy potential pre-determination and

listen objectively and fairly to the debate.

The same principles apply to those on the Courled imdicated an intention to vote one way or
the other. If evidence were brought, which it hasas yet, that a member of the Council had
held views so forthrightly and was so blind to mrathat they could not reasonably be expected
to pay proper attention to the debate, then thendldvbe a case for removing their vote. No
such person has been mentioned, and the mattérecieft there.

Proxy votes

44,

45.

46.

47.

Regulations 4.27 — 4.29 permit the proxying of gateUnion meetings. Until 1997 people
were entitled to proxy an unlimited number of votsd it was not unusual at the Council for
the President to hold ten votes or more, happibyigied by absent Council members. This was
then stopped and a maximum of one proxy could ktheanyone in any Union meeting.

Though the issue was not raised by any of theasted parties, the Court was interested to hear
why it should be that proxies could be used focigishary motions. As previously discussed,
disciplinary motions differ from others in that thare not held to pass policy, but to consider
one or more allegations of misconduct. This regumembers to listen to the evidence and
arguments, and then form a view. One’s prior vieivhe defendant may have some relevance,
but it could easily be the case that a Council memslzoncerns about a defendant are answered
in a meeting. A proxy vote would deprive the abgaamber of his or her ability to give the
defendant any kind of hearing at all, let alonaiadne.

There is a possible distinction between a proxg wath a mandate (such as voting against a
particular motion) and a proxy vote with no mandstall. With secret ballots, the
enforceability of such a mandate is entirely witthie conscience of the person to whom the
vote is proxied. With a mandate a vote is put foagainst a person’s dismissal without having
heard any evidence or argument at all. Without adate, one member of the Council is
granted twice the influence and inferred wisdomrufi® correctness of one side or another in
the debate.

An example of the potential travesty to justicgpefmitting proxy votes in disciplinary hearings
could be seen in imagining a jury trial, where widhe jurors skip the second half of the
hearing and give their votes to other jurors, igllihem to convict the defendant. Giving their
vote without a mandate to vote one way or the adlogs not seem a great deal fairer either,
providing certain jurors with twice the voting poweithout giving them the benefit of the



48.

original jurors’ views or reasoning about the fagteen listening to the evidence or arguments
and deliberating.

| could not see how the proxying of votes in diogry hearings would survive a test of
fairness and would hold that it is unfair, unlawdumd thus unconstitutional.

Prejudicial remarks in publications

49.

50.

51.

52.

The complaints about the conduct of the publicatiditors were separately sent to the
Mediation Board, which so far is awaiting D’s détdiresponse. Here one is considering
merely whether any published article may have pliepd the minds of the members of the
Council in such a way that D could not receiveialaaring.

The Felix article, on the front page, set out amthmarised parts of the earlier version of the
motion, not now used. The delay between the fuittan of Felix and the Council motion has
meant that the original effect of the article wobhl/ze been somewhat diminished. There was
no remark in the publications that would have, e¥éalse, so prejudiced the members of
Council that they could not set such thoughts asidbe meeting. Each assertion was relevant
to D’s appointment and D was given the opportutdtyespond at the end. Opinion and
conjecture were generally absent.

The same applies to théve! articles. Some of the comments appended at the@ntdined
some opinion and conjecture, though this did netrs&o relate to D’s conduct.

| would hold that members of Council, acting readun, would not be prejudiced by the
contents of Union publications so far. | would alsoommend that members of Council restrict
their considerations to the evidence and arguniente debate.

Union publications - guidelines

53.

54.

A discussion was held about whether the Union Coautd impose guidelines, in pursuance of
its role to ensure the Union (which acts as publigi Felix and.ive!) does not attract liability.
Their editors were present for the discussion.i®dar concern was raised over liability for
defamation and harassment. The law concerningwashdiscussed in outline terms. The
President was concerned that he would be potgnfialisonally liable for the contents of the
Union publications.

We came to the view that the editors had so fadasponsibly, and that the Press Complaints
Commission Code of Practice, which already appéiddnion publications under the
Memorandum of Understanding, did not need any pgnfg or additions by us. The story was
one of public interest, and in discussing the mmttbe less well-founded allegations were not
referred to. Thé.ivel editor commented that he did not want to censdslestalready placed
online, but accepted, as did everyone, that werdJtiion to be placed at specific risk of

liability as a result of one, then it would haveb®redacted or removed. This was the normal
practice for independent publications.

Fair hearings — D to know the case against him ordr

55.

56.

57.

A standard rule of a fair hearing is that a pengotentially subject to some form of sanction
knows the case against him or her. This rule isesq®d in regulations 4.4, 4.5 and particularly
5.12 and 5.16. The motion must state in writinggh@unds of the complaints and be presented
to the appropriate authority (in this case the ilesg) seven College (i.e. working) days before
Council; the President in this case must provigedfendant with a copy of the motion as soon
as is practicable. The question of advance nofitei®form has already been determined by
the Court and is not revisited here.

However, various members of the Council will haeel ldealings with D, or heard accounts
about D, which may have an impact upon how theyshado vote. This is in itself
unobjectionable, as the Council is not a remobautral but the democratic body to which D is
accountable.

However, since each of the members of the Countésjudges of D’s fate, they may be in
possession of facts or allegations about D whici peasuade them to vote to dismiss D. Some



58.

59.

60.

61.

62.

of these allegations may not have found their sty the motion, or may have arisen since the
motion was drafted in its current form. D may orynmat have an answer to these allegations,
but without knowing them he or she is restrainednfbeing able to answer them. This puts D in
an invidious and unfair position. Any sensible membf the Council, if concerned about D’s
conduct in some respect, will want to hear whaten® has to say to such concerns.

In addition, some more complex or subtle allegatioray require D to consider his or her
response more carefully — any such new allegagbnsid be provided to D in advance so that
he or she can prepare for them. Leaving D to fact satters at the last minute does not assist
justice.

| would hold that members of Council, if personailyare of or suspecting facts about D which
would tend to make them support a vote of no cemfi@é (or censure, were it to be amended as
such) should ensure D is told about them. If mesibéthe Council knowknow other such
members are in possession of relevant informatiay, should also tell the Council. D should
be told of more complex or subtle allegations inaate.

The question then arose as to whether this dutyedpgrocal: that is, should members of
Council who are aware of mitigating features orregkes of good conduct not in the motion,
which would make them vote against the motion,thedl proposer so that he can prepare
responses. | do not envisage such a duty: firdthyproposer’s possession of office is not at risk,
so his rights are not engaged in the same way gssBcondly it requires those who may
support D (which could also include D himself ordwedf) to assist in the prosecution against

him or her, which is particularly unpalatable; ahuldly it may risk creating a number of
ancillary issues for the debate which distract fitheymajor ones set out in the motion.

| would hold that there is no duty upon memberthefCouncil who know facts about D which
may assist him or her in the motion to inform thegmser (or indeed anyone) in advance.

There was a previous version of the motion whialtaimed a number of other items and
allegations not present in the current versioapfiears that this version was seen be some of
the motion’s seconders and leaked to Felix. Intlaftthe previous views on the importance of
D being aware of all allegations against him ordfewhich Council members are aware, it
would be necessary that D is provided with a cdphat motion. This has now been done.

Factual inaccuracies in the motion and prejudicialssertions

63.

64.

There are various suggestions that parts of thémate factually inaccurate, or cast aspersions
on D’s conduct that are not warranted. These irclud

1. D’sreport to the Executive Committee of thé'September 2006, which was
rejected, then revised by D and subsequentlysules¢iguaccepted;

2. the fact that D has not (according to D’s submissitm us) worked during a weekend,
when D’s contract states the D “is required to weauwkh hours as are reasonably
required to carry out the duties of the Office whéentails working outside normal
working hours and weekends”;

D’s absence from the officer training events;

3
4. breaches of financial regulations which may hawenigue to inadequate training;
5. planning to take sick leave for improper reasons;

6

the complaint about the election expenses;

The complaint about the election expenses, howaygrears to be that D did not submit
election receipts, to which D responded that wasibge he or she had not spent anything. This
must have been something the returning officeredactions committee were aware of and
accepted. The matter did not go to appeal, andiangylimit on it has long since expired. | have
difficulty seeing how this could be relevant to @@nduct in office and this motion.



Factual determinations

65.

66.

67.

68.

The primary fact-determining body in a motion ofeanfidence is the Council. There is no
formal provision for facts to be ‘screened’ in adee, or indeed for an investigation — though
one has clearly been undertaken here. The Cournoédst equipped to consider the allegations
and come to a view on which it accepts as fact ielwbould be undertaken by amending the
motion should it choose to do so.

The only circumstances in which the Union Courtldaiep in would be if assertions made in
the motionmotion were so unreasonable that the €ibwould or could not accept them as true.
That is not the position with these, though we taieview as to their truth or otherwise. Some
points, such as D not working on weekends, are mévant to the extent that he or she would
have been “reasonably required” to do — somethiniglnthe Council is in the position to
assess not least because the sabbatical offiqgeyd regularly to it.

Members of the Council, if intending to vote tordiss D from office upon the basis of a
disputed allegation, should believe it to be theye looked for reasonable grounds to form that
belief (that is, not by mere whim or suspicion)d e satisfied that there was some form of
investigation, as far as would have been reasomaltiecumstances, to ascertain the truth.

Dishonesty, which is an issue in the motion of anfience, has a legal definition: members of
Council should only proceed on the basis that D dvsisonest if firstly, according to the
standards of reasonable and honest people, whadameswas dishonest; and secondly, if D
would have realised what he or she was doing wahdse standards dishonest.

Anonymous evidence

69.

One part of the motion alleged that D had been searewhere when D asserted to the Council
that he or she had been elsewhere, and thus thatibnisled the Council. The evidence that D
had done so was anonymous. This evidence wasydarticdangerous as it was uncorroborated
and practically impossible to refute, except foroBsay that he or she wasn't there. This
example did not need a decision from the Union €Casithe proposer agreed to withdraw this
allegation from the motion.

Confidentiality

Can Council go into closed session?

70.

71.

72.

73.

There has been concern that disciplinary meastibgsaype attract much publicity which puts
those defending them in a particularly invidiousigon. The President was particularly keen
that any measures to make the proceedings as elisg@ossible were to be welcomed.

The difficulty with this is that the Union has dlttue of openness, and the rules in particular are
full of ‘protections’ to enforce it, so that de@sis affecting its members are not routinely taken
behind closed doors. There is no exception foriplisary proceedings, with the minor novelty

of a compulsory secret ballot.

The Council and Executive Committee are entitlethd are the only committees entitled
(except for the Court which has its own rules) -atithorise themselves or others to go into
closed session: regulation 4.46. When a meeting owe closed session “only members and
permanent observers may attend”, though it mapvatither individuals to observe”:
regulation 4.43.

However, the Council is also bound by regulatidg24which says “any Full Member present
may...[propose motions, amendmems,]” This does suggest that if any Full Member may
propose business, any Full Member is entitled tendtthe meeting. An alternative reading of
the rule would be that such Full Members as aregmiemay propose business, but Full
Members not on the Council would need permissicattend from the Council itself, if in
closed session. But this seems to be contraryetgphit and intent of what the Council’s
purpose is, which is to permit the free participatof all interested Full Members of the Union:
it is not an interpretation | would accept..



74. | am of the view that any Full Member may attendi@@l, even if in closed session. Those
who are not Full Members may only attend if pernmwredservers, invited to do so, or are D’'s
representative or ‘friend’.

May the Council redact its minutes?
75. Regulation 4.43 states in part that
“Proceedings in closed session shall remain confideunless otherwise prescribed.”

This clearly permits the redaction of minutes. Here since any Full Member of the Union is
permitted to participate in the business of ther@duit follows that they may inspect the full
unexpurgated minutes. There is no rule requirimg¢hminutes to be online. The Council is
entitled to make such exceptions as it wisheseatile.

Role of the previous warnings
76. Regulation 5.13 requires the motion to:
“...include details of previous warnings under PartrBaok of them.”

Part B permits warning warnings to be made by g@apriate authority, in this case the
President, for conduct bringing a person withinaheit of Regulation 5. The President did this
on the 8' December, in the form of a letter. There were miper of other minor warnings and
discussions about conduct.

77. These warnings are referred to in the motion, uad®rb-title (above paragraph 26) saying
“Warnings not heeded...” The successive paragrapégeathat, following a warning based
upon certain aspects of poor conduct, no changdarioming. This is a line of reasoning
which is clearly acceptable. Whereas the Councilkhnot normally take into account conduct
which has been dealt with in a formal warning, &ndo so if comparing conduct before and
after the warning was imposed, if for that purposly.

Evidence obtained from D’s professional e-mail acemt

78. There was some concern over whether a set of ess&ilt by D referred to, but not quoted
currently in full, in the motion were permissiblEhe e-mails were accessed by the proposer, in
his guise as the holder of an account which had gented permission to look at D’s e-mails.
This had been set up on Dtaitlook account, and was not unusual: the proposer mayvasy
another sabbatical colleague’s account as well.sEfting of rights to share folders can only be
done by the owner of the account, and may be regleasany time.

79. The proposer did not know and did not attemptrid fiut what degree of sharing rights he
possessed; he knew he could look at e-mails, mihbatried to send any. He had never logged
in under D’s personal or professional account,@didchot know those passwords in any event.
His ability to look at D’s account derived soletpiin access to his own professional account,
and D sharing access to his or her professionaieancount with the proposer’s professional
e-mail account... This ability does not extend te rivate e-mail account.

80. D had not been successful in securing the assistainCollege ICT over the summer to
complete the process of setting up his or her coenpn the office, and the proposer had
provided some assistance to do so. In this he uessful. In the course of setting up D’s
computer he saw that D@utlook account had granted permission to his professimc@unt to
look at D’s e-mail. He mentioned this to D. Thegweer did not see this us particularly unusual,
and nor do we. The sharing of D’s folders had #wxisted prior to D taking office.

81. D says that he or she did receive assistance tiemroposer, but had not fully grasped the
consequences of what he or she was told, as D etgsarticularly computer literate. The issue
was not raised again until reference to D’s e-negiigeared in the motion.

82. There was some discussion about whether D would kagwn that his or her electronic
correspondence could be monitored. The College rtta&elear in its Information Systems
Security Policy (paragraph 18 and code of pragt@e7), and pop-up notices appear on some,
but not all College administered computers. Theg&es have been suppressed on Union



83.

84.

administered machines. A student who registeraricaiccount with the College is supposed
toto sign a document which includes notificatiortted College’s authority to monitor
communications, though D insisted that no such dwou had been signed. ICT code of
practice number 8 sets out a procedure and varists for approval of monitoring by an
individual to be granted.

However, if a person consents to another colleagaéing their e-mail messages, then the
guestions of permission to monitor and intercepptafaay. Consent permits interception. We
were of the view (by a majority) that D, being apgraduate student at Imperial College, and
having attended while the proposer had set upriiiomachine, and it appears paying
reasonable attention, would have been aware thgirtbposer could see D’s e-mails. No
comment was made at that point, as the matter nesntroversial. Although the issue was not
raised again, we do not see this making a differenc

| would hold that D was aware of and had, in effeonsented to the proposer viewing his or
her professional account. This does not prevenCthencil from taking a different view of the
facts and amending to remove this allegation, shthdy wish.

Union Court’s jurisdiction to act

85.

86.

The Union Court’s jurisdiction to act to apparerslter the regulations of the Union stem from
its role as the sovereign body for their interpiieta along with a restriction upon it only to act
according to law. Regulation 7.54.2 states thatthisn Court may not make any order
“requiring, in the opinion of the Court, the Unionany person to act unlawfully, including any
contractual breach or tort”.

If, in our opinion, the no confidence motion wasuspended and left to return to the Council,
without making certain orders in relation to theempretations of regulations, then the Union
would be acting in breach of a legal obligation mjitp namely natural justice: it would thus be
acting unlawfully. The Union Court has thus takdmatvappears to be minimum number of
steps necessary to bring the procedure in line thigHJnion’s legal obligations. Anything
further can only be in the gift of the Council.

Position of trustees

87.

88.

89.

90.

91.

A concern was raised by the President that sine@a®trustee of the Union he or she could only
be removed by other trustees, and that the Cobhadilno jurisdiction to act. D is a “trustee”
under the constitution, by virtue of automaticdding a member of the Executive Committee
(constitution section 10.5.a) which must "actrastees of the Union” (section 10.4.1); further
mention of its members’ role as trustees is foumgegulation 1.4.

The consequences of the President’s line of reagamould be that members of the Executive
Committee would not be removable by anyone outs$ida own number. This does seem an
extraordinary proposition. It is one of sufficiemtportance that is should be considered, though
| am confident that it does not apply.

Firstly the constitution sets out a regime for thmoval of individuals from their posts: section
17.1 explicitly provides for dismissal of Union @#rs, of which D is one. Regulation 5 sets
out the procedure, which so far has been complidd and one result of which may be
dismissal.

| noteTudor on Charities (paragraphs 5 — 051, 9th Edition, 2088eet & Maxwell) which says
that a constitution of an unincorporated assoadiatiay set out the circumstances in which a
member of the governing committee may lose his $eiadicates that the rules of natural
justice must be complied with, a matter we haveaaly considered in some detail. The law on
trusts also permit the removal of a trustee byxamess or implied power, which could be in the
governing document (and is, in this case). An aftBve analysis is that it is only D’s office that
provides D with the position of trustee: when D at@s office, the position of trustee vacates
automatically.

The position may have been different were the Ubhdomave been set up as a trust under a duly
executed trust deed, however it has not been asadt a matter to which we need pay
attention. The definition of “trustee” can also ywaFor example “charity trustees” have a
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92.

specific definition in the Charities Act 1993 asdbk having “general control and management
of the administration of a charity”. It does nolldev that the Union becomes a trust. Status as a
trustee is of significance in that a person magued in his own name as a result of action by
the Union — however the courts are not restricbedhat the constitution defines as trustees;
they may hold other people to be constructive ¢estnd thus also liable.

This does raise further point of significance, toich reference can be foundTador,

paragraph 6 — 037. This, incidentally, assertsiienbers of a committee of an unincorporated
association who do not hold property are not, im kaustees (despite the “charity trustee”
definition in the Charities Act 1993, s.97(1)). Hower, they are probably bound by a “fiduciary
duty”. As such any person exercising control armhagement of the Union, even if only
through exercising a vote, must act in the interefthe Union as a whole. Any voting powers
should only be used for the reasons they were divethis case “misconduct, negligence or
failure to maintain the confidence of the Counaildnstitution section 17.1.1). The fact that this
rule would appear only to apply to the conscierfce member of the Council does not reduce
its importance.

The DEPUTY COURT CHAIR:

93.

| agree.

Sebastian Tallents:

94.

95.

96.

97.

98.

| agree in most respects with the opinion of ther€&hair. | respectfully dissent on the matter
of the voting rights of the proposer and defendant, whether D had provided the proposer
with permission to read D’s e-mails.

The constitution does not specifically state thatproposer and defendant should lose their
vote in a motion of no confidence, and it has alsvagen presumed they retain their own votes.
Furthermore, simply removing the right of the preg@oto vote will simply mean that a would-
be proposer of a motion of no confidence will geba-voting member to bring the motion to
preserve their vote. No such option is availablthéosubject of a no confidence motion. If there
is seen to be a deficit of justice in both partEsining their vote, simply removing the votes of
proposer and subject will not remedy it.

More importantly, while a motion of no confidensesimilar in many ways to a trial, and ought
to conform to principles of natural justice, it sfibbe seen first and foremost as a political
motion in which council as a whole is voting on wer they have confidence in the officer in
guestion. This may not actually require a breactegtilations: Ideally the option to bring a no
confidence motion against an officer to remove tliem office and their position as a trustee
for political reasons (for example failure to impient, or acting directly in contradiction to
their manifesto pledges) should be available, iictvicase the no-confidence motion would not
resemble a trial but would be purely political opeticy direction. In such a political dispute, |
do not see why supporters of either side of what i®ot a question of policy should lose their
vote.

| do not think that both subject and proposer \@pimsufficiently against the principles of
natural justice (nor that removing them would imgrdhe situation sufficiently greatly) in this
case to justify interfering with Council’s votingqzedures and set a precedent on this matter.
However, | would recommend that Council consides\asion of the censure and no confidence
procedures to decide for themselves if they shbaldeen as political or a trial, and to
differentiate between the various positions hel@sabbatical officer as officer, trustee and
employee.

In relation to the e-mails, | am concerned thausththe case be that the Deputy President
(Finance & Services) can be considered to be tisee8yController and the partial sharing of
accounts can be considered interception, thendhgal/communication between the DP(F&S)
and D when configuring his or her account as regbid the court does not constitute a
reasonable warning that D’s professional email mging monitored for the present purposes. If
it is the case that the College is considered tthéesystem Controller, then D would not have
had reasonable warning either, as formal ICT procesiwere not followed, nor is it necessarily
obvious that Union computers are also subject Tordes.
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Eleanor Jay:
99. I agree in most respects with the opinion of ther€€hair. | respectfully dissent on the matter
of the proposer being informed about mitigatingsaabout D, and join in Lara West'’s dissent.

Lara West:
100. | agree in most respects with the opinion of ther€€hair. | respectfully dissent on the matter
of the proposer being informed about mitigatinggaabout D.

101. I think that both the proposer and D should bermfed of any facts about D which are not
included within the motion. As | believe the praweis of these to both parties, rather than just D,
is required for a fair hearing.

DIRECTIONS:
1. None.

ORDERS:
1. Itis declared that a subject of a motion of ceasurno confidence is entitled have it heard
according to the rules of natural justice, accagdmmthe common law, which overrides the
Union’s constitution.

2. ltis declared that the proxying of any vote irat&n to a motion of censure or no confidence
under Regulation 5, at the Council or elsewheranlawful and unconstitutional.

3. ltis declared that the exercising of a vote byphaposer or subject of a motion of no
confidence or censure under Regulation 5, at then€ibor elsewhere, is unlawful and
unconstitutional. By majority]

4. Itis declared that members of the Council who hav@wvledge or suspicion of any adverse
fact or allegation about D which would tend to mékem vote against him or her, or who
have knowledge that other members do, are undetyaaltell D in order that he or she may
respond to them.

5. The evidence of D’s e-mails, mentioned in parag@pbk permissible. By majority]

6. The motion of no confidence against D sent to tfesiflent on Thursday {Danuary 2007
and suspended by the Union Court on thB dahuary 2007 is constitutional and re-instated.

RECOMMENDATIONS:
1. The publication editors should consider carefully legal consequences of what they publish
or allow to be published, particularly in relatitmthe law of defamation and harassment.

2. Members of the Council should be careful to keep@an mind and only to consider the
merits of the motion upon the evidence and argurieyt hear at the meeting.

3. The part of the motion relating to election expesrsed anonymous evidence should be
ignored. The conduct mentioned in the formal wagrshould be taken into account only to
the extent that it continued after the warning wesle, in order to demonstrate that it was not
complied with.

4. Members of the Council are likely to be under aididry duty to the Union and its members.
This means they must exercise their vote upon then€ll for the purposes for which it was
given: in a case of a motion of no confidence arscee, only to vote for it if they find there to
be misconduct, negligence or failure to maintamdbnfidence of the Council. It must also be
exercised in good faith, and not capriciously dnitaarily.

5. Members of the Council are urged not to ignoreditteers made above, as a motion passed
after they have been ignored is highly likely tocuashed.

Each direction, order and recommendation was aggronanimously, except orders 3 and 5, to which
Sebastian Tallents dissented.
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